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telecammunicutiocns sszvices that supports
participation 4in the econaomy and psociety of
the atate® (the "Lifeline Progzam”).

Pursuant to the authority gragted te it by F.A. 3¢-83 To
esadlisk a Universal Sarvice Program, the DPUC, by ite March

31, 1995 decision in its Deecket No. $4-57-08 (tde "Uaiversal

‘Decisien”), detarmined that eslluler providers will De

:eeuiéod ﬁe aake paymants towszrd the funding of a Univezssl
Sarviece ProgralR. Ales pursuant to the suthority granted to it
18 P.A. 54-B3, tha DRUC, by its May 3, 1594 decisien in ite
Dockat Ne. 94-07-09 {the “Lifeline Decision®), dotermiaed that
ssalliular providers will Dde raquired to nmaks yamtoﬁ coward
the funding af s Liteliss Progzam. It (¢ from thosa decigions
that Xetrd Mobile has appsaled.

~

$.A. 84-83 vas adopted against the backdxop of the Dudget
Ast, which providas, in relevant pages

{M)o 8tate or lecal govermment shall RMave
any Ssuthority te regulats tha emcry of

ar the ratss charged dy any casmuersial
acblile searviece or any privacs mabile

service. except that this paragraph
skall set prohibic & Ssace fram
regulating tha other terms and conditicmp
of eommereial achile services. Nothiag
ia this subparagzaph shall aexempt
pravidars &f commarsial mckhile serviaas
(vhare such ssrvices 3te 3 substitute for
"land line tsleplone exchangs parvice for
3 substantial porties ©of the communi-
cutiona within aueRr ftate) from regquire-
Bents . - . to 1imeures the universal

availabilicy of celecammuanicaticns
servicea at aficzdable raras.

47 U.8.C. 8333(c) (A) (A) (the 'Preexmption Cluuse*).

3
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Subsaguant to the taking of these Aappeals. Congress

adopted, and the President signed, the Talscommunications Act

of 1996, Pub.l. 104-104, 110 Bat. SE (the "1996 Act™), whiek

provides, 42 rslevant part:

Every telecommunaicaricms carrlsr that
- provided intzastate ctalegommmnications
services ahall eantributa, on &2 equi-
table and nondiscriminatory bdasis, in &
zanser dsterminad by the State to the
pTeservation and sdvincement of univeszsal
setwige in that Btals.

- - —
————— . c— = o — -

188€ Aot, $254(€) (td ba cedified at 47 U.8.C. B354(f)).

Th8 1958 Act poes oa to provide: A State may adopt
‘l regulations net invonsistent with the (Fedezal Cosmunicetiona)
| Cosmission‘s zules tO preserva and advance usiversal service
E . . . ®1996 Act. 8354 (f]. The PCC has 2ot yet adopted such

Tules, and tharefors Conngaticyt has not yat adopted any such
Tegulaticus.

It i9 found thet Metro Mabile is aggrieved by each af the

appealad dacisicns because of the finsucisl impact eash would

have sa it, if implemented, and it is hald that Matre Nobile
has standing te maintain thess nppnl:..

ZA0URS _PRASRNTER

" _ Thess sppeals present the following igoues:

l 1) Does ths Budget Act premmpt Connecticut frem
| amewsuing Metre Medila for Dniversal Service and lifeline

Pragrans?

a) ATras the suthotities gruntad te t2e DPUC by P.A. 94¢-

83 te sssess talecompunications cagpanias for Universal
l 4
i . )
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DEC=12-1996 11:33 Z348827599 =4 -

o e s TR RACRTHNTOSEL €g:2T  96/9°




- [ e T
[ el P.lBSCT weem 423

Service and LlLifellne Progzams on am ‘“equitable basis®

delagationes ef legislative autherity which viclate Article

Second (soparation of powars Provision) of The Conagcticut
Coastitution?

3)  Are the assessizg autderities yrastsd to the DPUC by
P.A. “-03' ugéngti:u:imny vague 1n viclartien of <&ue
Process raguirements? anmd, |

- 4) What sffest, 1f any, doss the 1396 Act have en the
decisicns appealied from?
2BERMPTICN
i T™he DIUC gcknowledges that the Budget Act preempts it
{ from lie'a-ingf and fran regulating the rates ©f, cellular

pzovidm. Sovever, ths DPUC geuundu that 4its ilno.m:- on

" @ellular providers for the Univarsal Sarvice aad Lifeline
Programs haveo deen uﬁpnd from preemptian by the following
porticc of the &mun Clause: ". . . exuapt that this
Paragzaph ohsll not prakibit & Btate from :og-uuia’g the other
teras and conditicms of compercial mobile services.®

Thus the presspticn issue turns am whether assesedants on

cellular providers for Universal Service asd Lifsline Prograns

are "gther forms and conditiona o©f coammercial 2abile
aervices.*

Ian support of ite argument that theas AGSeECRANTS ATe
"ather terms and counditions” of service. the DPUC cites rthe

legislative hiaeory of ths pudget Act, it particulas the House

DEC-12-1996 11:33 2834627593 98% P.26
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Repor:z, which etatea:

It 48 %he iatant of thea Cammittee that
tie 6otates still would be adla te
Tegulate the texns asd coaditiass of
chess BOrVices. By "terms and
capnditions," the Cammittes imtands co
include guch Dattars as customar bdilliag
iaformaticn and practices wnd »illing
disputes azd OthETr OTUSuURET protegtian
pattess; facilitisp eiting ifszues (e.g.,
goaing): trangfers of cestrel; ¢dhe
Pundling of sexvicesa and a@uipment; and
ths Tequirament that cerriers ZaXe
capacicty availadla o8 a whelesala bdasis
az other such matters as Lall withiz a
acate’s lavful authority. This list is
. incended te be llluptrativa only znd set

meant to preclude other matters mgx
undszpcoed to Tall utdar “tezrms
conditions.®

E. Rep. No. 103-112, 1032 Cang.. lut Sass. at 261, reprinted
in 1993 U.S. Code Cong. & Admin. News at 538.

Thdar the rules of statytory constructian, legislativs

' )Vq history msy be revisved to resclve an mmbiguity in a statuse.
F ;

byt it may sot be relied on to creats an ambiguity whiock ie

not appsreat on the face cof a wstatute. Tharefore, Che

Qquesties is whether the Preemptioz Clauss is gfaetally

| anbiguocus as to tha sutharity of the statea tc sesess acesllular
ptwth:o for programs such as the Univerasl uzirico and
Lifeline Prograns.
While the DPFUT 2laims a2 ambiguity exists im that portian
of the Preempticn Clauee whicsh states:
- + » this paragzaph shell zot prolidic a
state fram regulating 2Nhe other terms and
copditiong of ccmmsraial mobila services

- - -y

‘the ooust finds the following portion of tihe 6848 aubd-

S e e L. m—  ——

DEC-12-1998 11:33 2834627599 o= P.A?
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pazageaph mare to the peint:

Nothing inm this subperagraph shall exaopt
providars of comsercial mobile services
{vbare suCh sesvices aza a substituts for

land line telephons exchange service feor
a oubstantisl portien of the conmuni-
cations within such state) from require-
ments ‘ispossd by a state cowmiasion ca
all ‘providers ©f telecomsunicatians
services BaAsssary to emsure ths univer-
sal avallability of teleccoumunicatione
sezvice at sffecdable Tates.

. The rules af snt.uv.ez:-y copetruation veQuire that no
language in a statute De resd to be redundant. BAecause the
fornar excerpt f{rom ths Preaspticn Clause grants to the ptates
the authoricy to zegulite ‘other terRa and condi(ticns* of
cellulsr sesvice. tie lattar axcardt., which axpraasly exezpts |
from preespticn azy ‘;'.ln“:l for univargal and affordadle
sezvice whsta cellular servics is 3 significant gpubsticute for
land lias servios, would be redundant i guch 428048Tants WaTe
anong "other teras und conditions® of cellular service and
thazaby already exsmpt.

By sXpresily sxesdting from Presmptien thosa assasssents
i whick aze made on cellular providers iz a state im which
sellular sexrvicas is & substitute for lsad line service.
-\ || comgress 1sft mo ambiguity tkat cellular providers in atates
' | iz whieh csllulaz i85 zot a subgtituts for land lins service
I fall undar cthe umbralla of federil presmptica. Accordingly,
it 49 held tiat the Budget Act preempts the DPUC from

DEC-12-1996 11:33 ‘ 2034627555 982 P.o8
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ussessing Matro Vltnbil-' fo3 paynsntd to the Universal Service
_aad Lifeline Programs.

P T .

Artiale Second of the Comstitution of Comnecticut. as

ancaded by Article IVIII of its Amendments, provides:
;

The powers ©f govarmment shzll be dividad
iate thtes distinct departoents, and eash
©of t=sa confided <z separats
magietracy, to wit, those whieh are
lagislztive, to cse; those whiel are
. o1 sxecusive, to afnathesr; and thess which

: are Judicial, to ancthar. The
| legislative department may delegata
ragulatory authorisy to tha executiva
Aspartaent; exéspt that any
adainistrative cegulation of asy ageney
of the sxecutiva departuedt may De
dlsapproved by the genezral assembly oz a
cammittee theresct in such aanner as shall
by lav be prascrided.

The leading Ceanecticut ‘case ia whiah a delagution of

e it S R P, Sy o - i s -
————

authority by the legislature te the ezegutive branch wae

. — —

veiasd for lack of suzficient standards is ECAGe v, Btoddard.

126 Conmn. 633 (1340). In Stoddard, the ceure found that the
chellesged statute Aid zot coutala gufficimmtly definite

— ——

stsndarde for the exeraise of the delegated wsuthority, with

¢ —

the resul: That tde 'mcutivc braach vu exercising an
-iuanauy legislaciva fumetion im viclatien bof Article
Secand. Afgddard dealt with a statute vhich authariszed the

state’s ®ilk administretor "ta establish, frem time to time,

o) —— i e S

e ¢ o & - =
T e e e e —

s aisigun price for the differant milk areas of tha state fer

sach clase sod grade 57 BLlXk or milk produdts . . .» The

!i!. s

DEC-12-1996 113 234627599 o8 P.E

: /
R EU——"— gegeTo9T0sy  vs:eT 98



" y Cely F E P
_ P - (waepgy 332 At 21 Chke T e ~ew
- ~ o r— DL 80 e e Pl c e e -
——— - =19 (& -

|
|
',I‘ statute in issue contained ecz2ly the follawing standard o
\ gquide tha axeztise of thes delegated authoricy: "In
| sstadlighing minimup prices feor milk under the provisicns of
l, [che ottatun in issue), the BilXk administrator shall take into
! considesstien the type of cuntaiper ussd and other cost
| factors whieh should infivence the detarmigation ef such
p:icu..' The couxt ssid that, in ordsr te cexply with the
provisiona of Article Begond, a statute which delegates
autlority must eatsghlish *primary staaderds® £OT ths exercise
of that suthoricy. Piading me such standards in the milk
price act, the Couzt leald it uncomgtitutional.

Our courts Xave dedided a zumber of cases sustaining
i legisletive delegations ta the exmoutiva bPranch, of which tka
following are axamples: '

Bix v.. lLiguar Cemtrgl camiggien, 133
Comnn. 356 (1947), 413 whiah ¢hs court Sfound

I sufficiently definite the standazds in a statute
which suthorised thy Ligquer Contrel Cammigsion to
rafuse te grant & ligQue? permit 1?2 the coummiesioen:

has rezacnadls csuse to bdaligve . . .
th4t the AURbOT 02 pernit pruaises iz the
loocality is puch that the granting of a
perait is detrimantal te publie i{aterest,
and, 4in reaching & conelusion in this
reapsct, the commissics may cenmsider the
charscter of, the populaticmn ef, the
sumber of like perzits and number of all

‘permits existant in, the PpIrtisulay town
l ahd tha immesdiata neighber d conceaznsd.
the ¢offect whiah 3 nev permit may bave on
sSueél town oOr neighdorlced or on like
peraity exiglamt in wsuel town o2
ssighborhoed - . .}

2d., 733) and,

DEC-12=1988 11:34 IAARTIRRQ any 5 «n
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Rean v, Conn. Industzisl Suilding Somm.
150 coam., 333 (1963), in which 2ha court gound
muficiently defisite, for econatituticzal purposes,
ths ataddards goveraing the taking of smortguge
laans by a econmissien of the axegutive branck to
private wsecser Dorrowers, which the court
pazaAphrased as follows: :
. The canmiosian . . . hae . . . Bo dacide
that tha mostgage (1) Lo one made and
hald vy an spproved noTTIAG S,
responsibles and able o ssrvice the
nagytgage Preperly: (a) isvelvea s
prinecipal obligatien not 4in sxaess af
45,000,000 for any oRs project and neot
sxogeding 90 percant of the cost of the
projeat) (3) has & matucity withia threa-
quartars of the Tamainiag useful life of
the property but net mess shas twesasy-
five yezzu; (4) containe complete
ameytizatian pro- vielems = ing
periocdic payments withim the ability of
the mortgager to pays; and (3) cemtalos
sssantial provisicna as» ¢ propacty

insuransa, yepairs., taxes., dafault and
siailar matters.

I4., 3“3 'Cﬂd.

3

X Univergity of CQonngcticuer Chapter., AP v,
g.:??u. 200 Comm. 38 (1586), in which the esurt
up

814 a setatuts guthorizing ths govesnor to reduce

. budgetary allotmants, in the caure’y words:

i (1) dua te a shangs in sircusstances
since the budget was adopted certain
reduetions ghould be mada is warious
allotments of appropristions, or (1) the
satinated budgat zescuzces duging such

fiseal ysar will be {amufficisnt to
puy all apprapriscions ia €ull . . .
Id., 298.

v iy

The Ceasnsatiocut case which, su its fscce, 19 cloeses to

thase appesls i Rallgnms v, Bzown, 163 Cema. 476 (1973),

which cOREarsed a ftatute creating ¢ tax on dividend incase

10
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d.,

Ia..

zd.,

Article Seccnd grounds. and the €ourt noted that:

The powar graited to an adainjprretive bosrd or
official may imelude, but is met limited o, the
estadlishment of filing TeQquirsmants, the Rsariag
of admintigtrative appesls, the finding of Sacts,
aud the determinatian of whas as oppesed to how a
tax may be imposad.

4899,

tha opsration and saforceasnt of that tax. The authority of

the cammigsioner to adopt regulations was .cnn“”d e

In Eslliamg the court went o= to deseridbe the separate

iasua, us folleows:

Tha Geseral Asseably specifically leviad the

tax, tha rats prescrided mnd defined tha imcome
scbisct to taxatiom as well as the persaus who ars
requived to pay. 12-508, 12-506. It than
authepized ths haz commissicner to (1) Ppresariba
the informatien reguiread of the taxpaysr. (3) to
design farms for rTeturmg, (3) to requira the
subnigsion of coples of fedarzal ingome tax returns
and psupperting rtecords, (€) cte extand ctime
liniczaciones, a=d (5) to pramulgate regulationn for

enfozcemant of the gaect amd collsotion of the
prescrided cax. ‘

500,

Io holding che above-descrided gtatutory etandards

sufficiently definite, the Eqllepg court aba.md‘ that:

AS long as ravenus legislation aets aut with
apeecificicy the zate of the Lax, the ilnatances
where it ig to be igposed and those who will de
liadble ss pay i, theze is e Iinparnissibile
delegatiocn of legislative power Bmeraly hecsuse Zhe

datails ef Tegulation and enforaemeRt are left to
adeininczutive actiosn.

Sel.

legislative sad aidministrative fumctians under ths statute at

m:.. Eallens ostoeraed o Sax statutas, the stalysis

2

_ 9B%
DEC-12-1998 11:34 _ 2034627599
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employed py the Eellgns ©SouUrt iE the same &8 that whiech
sppeari 12 the othaer decisicns cited above. Accordisgly. the
couxt coénaludes that Iglleas is anothex inm the linme of wall-
eatablished Areicle Second delegaticn gseas, snd that Eellegqy
is DOt & separats genre of tax cama which deals, imeidentally,
vith delegsticm“issuns. Therefore, it 1a Rot necessary for
the court te decide whethar, in & techzicsl aense, aceessments
fer the Urzivaersal Service and Lifeline Pregra®a would
conetituce taxes in order to dstermine whethkar the Xsllems
analysia applies to thage appeals.

The view that it dses sot mattay, fer Article Second
purposes. vihesher pPAYRents nads pursugat to P.A. %34-83 aye
dencminated raxes of assessusnta il canfirmad by an analysis
of the elaments of thode types of imposition. Taek involves
a taking by goverzmeat of money fram a party in evder to fund
sxpenditures vhich have & p:uuh.d public purpoegs. (Sinca the
cangtitutlicaality of ths disburgedent by the DFUC, cutside of
the legislative approprigtion process, of aaniss raisad by ite
aseessusuts has not desn reiged in tiese sppesls, and singce a
detsrainatian of the constitutiocnality of those diabursamsnte
i8 Dot RSCERGATY to a deciaslan in thess appesls, that uiuo is
not addressed hare.) In a constitutiocnal acense, it mapkes ro
difference whother the authority for guch a taking 1ie
cherscteTised a8 & SAXx. a8 asseszmsnt or atharwige. because
the coneaguence is the sane) & lightar pursa. Ome has 8 right

to know thgt such a f4gcal ipvasies ia suthorized by o

12

1
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constitutionally putficient legislative direative.

Accordingly, the atandards laid cut iz Xalla®a apply to the

delegativn provisicns of P.A. 954-83.
The authozity €or the DPUC, under P.A. 94-83, to

establieh and fund the Universal SBerviecs Program 46 ae
followst '

-

The [DPUC] may, if nacaisarzy. unbnlh [

universal servigs progrem, funded by all e.lo-
ccamunicatiens coppanies or uwsers in the stete on
an equitable basis, as determined by tde [DPUC]

816-34%7e(b), £.9.3.

The nutheriﬁy for the DFUC, under P.A. 94.-l3‘. -
establisl and fund tha Lifelime Program is as follows:

« » +« The [DPUT] shall . . . sstablish 3 lifeline

progran fuaded Dy all telescumunicstions campanians
on an equitable dasia, as determined by the [DPUC)

316-247e(w), €.G.8.

The narrew issue dafore the gourt i3 V_h'“.t cha language
Scn an sgquitable basis, as determined by the [DPUC] .; as used
in the legislative delsgation af authority to the DPUC to fund
the Universal Ssrvice and the Lifelins Programs, “sets out
with ppecifieity the rate of the [assessmsnt], the inscances
wheze it is te be iwposed and thoee whe will ba liadble te pay

it . , .*, a9 reguired by Kellens. 3d,. 801.
The dsternination of what is “equituble® is pubisctive,
and thersfore ane persan may £ind equitable what anether fiads

disgtinetly imaquitadle. ©Becsums ‘equitable® is subject to

3

% P.16
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muny interpretations. it i¢ the DPBE, ia detezaining vhat i
equitable, which "secs out vith specificity the rate of thg

lansesamont] , " which detarminea "thae ilstances whers it ig to

pay it." Because. accordiag to Kellgmg, thbose deturminations

|

1

|

, be imposed’ and whickh determines "thoge who will de lisble to
I oan only be made by the legislature, the graat of fuanding
] :

autlerity to the DPUC ia P.A. 54-83 doas met psss EAlleme
i! mustesr. FPurther, the single word “equitadle" does not maat
. the criceria for prifary etandarde developed by jtoddard, Bis

and Saan. Accordingly, the fuading mechanisms sstablighed by
P.A. 94-82 viclate Article 8scend,

) The grant of gu:h:i:y to the DPUC. in P.A, 9%¢-83, %o
astablish the Universal Service Progran “1f ascessary”® raises
& siailar Article Sscond issua. Zowaver, zhat L{ssue has not
been raised Dy the parties. and its derermination iz not

necesnary te & decisicn in these sppeals. Accordingly, that
igsue ip not gdAressed here.

vYoIR PoN VAGUENESS BEE RRQCESS STANDARDE

n Stake Mome. Assn. af SODReESACUt, Ine. ¥, O'Negll, 204
Conn. 746 (1987), » statute vas chillenged o2 due procegs
; vagueness grounds. The Court upheld the challenged statutae

and notpds

! Cource bave derived tha void fer vaguehews dactrine
o fzem the conetituticmal guarattee of Jue precsss.
Ciwvil esatutees must be definits in thsir meaning

i
!l and application, but may survive a vagusuess
: . chalimnge by & lasser degree Gf Spucificicy than in
' esiminal statutes. Due prescess of law Teguires
‘{ that suatutes amat be sufficiemtly defipice and
H ‘ b 3 -
i
DEC-12-19%6 11:35 2034827595 o P, 18
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precise to stable s persos to xpow wiat conduct is
permitted and what 1§ prohibited. An lapracisae
statuta, however, may be mufficienrtly definite 1
4t provides raascuably distcigct houndaries for its
fair adainisczacicn.

Id., 757-88. (Citaticas and quotation marks smitted.)

2a W.k 303 Conn. €52 (1885). the eeu=t,
atter citing grite Nadaqengnt dggn,, rTefined the dus Pprocass
standard te De arplied te void £or vagueness challenpes. as

fallowe:

8pecifically, the standard is whether the staturms
« afford(s] a persgn of ezdinary iuatelligencs =

reascaadls oppasztuaity to know vhat i permitted or
prahibiced.

Td., &67. (Ciltations and Qiotaticn marky omitcted.) ,
Void fer vagueness challenges on due procese grounds are

zalved sost fraguantly asgainst oriminel statutes, and

therefors the test of whether a gtatute allews ane to dipcara

what. 3¢ pernitted or proliibited ¢ framed for anslysis of a
criminel statuts. Bowevar, the conecept u.nduyimn\g 15-T
standard, taat 4§, whether A stabutes is dreftad witk the
cinrity oz spscificity aceded to allov one to know te what it
applies, can BPs aspplied e 7Teadily to ochallsmnges to
lagislative dalegaticns as it caa to legislative declaraticus
o $odidden dakavior.

ayp:l.y{q this .éu.o process test te P.A. 54-8), the
question ig whather the language “cn an egquitadle basie. ap
detarnined by the [DPDC)* affords a perpon of ecrdisery

intelligence a ressonabla oppuTtunity O know againat whes

assapmmenty £0r the Tniversal Service aad Lifsline Progranme

| 1s

¢ S ANy, - . B O R ewe——. = o
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can be lavied, and i3 what amounty. Thoss Questicny are

answered ia the BRegative. and it is held that the Zumding
mechanismg for the Tniversal §ervice and Lifelirme rrograms
coutained ian P.A. 54-8] are void for vagusness undsr the due
prédsss clausa a! the Connscticut Comgtitution. Articla Pizst,
Sectien §, as amended By Article XVII of its Amandments.
ZETECT OF UK 1336 ACT

Aa noted above, the 13596 Act provides: "A state nmay
‘adepy regulations ot izconsistent with tha [FCC’al rules to
prederve and advence universal sesrvice.” As the pacties
stipulated at ifmt. the 7CC Bas ast yst adopted any auah
rules., sad Comnsaticut has Aot adopted any such ragulaticas.
Ascozdingly., asither the 1386 Act, 2or anaything done by
G’.llcdttcue pursuant to 1t, 1negites the Budget Act‘s
preexptien of Connacticut’s ability to uli-- Mstzo Noblile for
the Universal Service and Lifeline ProgTams.

SONCLORION
It is 2eld that: ‘
1) Oubacantisl rTighta of MNetfo Mobile have baen
prejudiced by the DPUC decigians appaaled fram)
2) The BDIUC » declared intent to a8dess Matro lahii.

for ctha niversal Servias mand Lifeline Programs vislates
the Budget Act) and,
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s} The fuading nem—- for the @votc;& Service
@d Lifeline Programs somtuined in P.A. 3483, am whioh
the decisions appealed fren are based, violate Article
Second iad tSc dus process clsuse of The Conneoticut
Comstitutida.

‘Thess appeals are sussaised.

Gsorge Leviae,
Judge
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